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Current Topics. 

RECENT English decision on the sub- 
ject of the copyright of public speeches 

is of interest as well on this side of the water. 
Justice North not long ago decided in favor 
of the London Times’ claim of copyright on 
a number of speeches made by Lord Rose- 
It appears that in making up tlie 
volume of 


berry. 
speeches the publisher, John 
Lane, used reports taken from the columns 
of the Times, which had been made by its 
own reporters, on the supposition that the 
words being his own, and he never having 
parted with his literary right in the same, he 
might do with them as he pleased. This 
idea, according to the decision of Justice 
North, was an erroneous one, for he found 
that the version of the speeches taken down 
by the Times reporters was the property of 
the reporter and of the Times. Of course, if 
Lord Roseberry is able to produce some other 
version or report, he can have it printed, but 
at present he and this publisher have been en- 
joined from putting out the edition contain- 
ing the Times’ version. The decision, unless 
overruled or modified, will compel offhand 
speakers in England to make their own re- 
ports of their speeches, unless they are pre- 
pared to lose all property rights in them. 


The presence of jurists and lawyers in 
floral fete and parade 


This will be an innova- 


Saratoga’s coming 
seems 'to ‘be assured. 
tion, but one in no sense to be regretted or 


Vor. 60—No. 8. 





criticised. Col. A. B. Hilton’s very courteous 
invitation to the State Bar Association to 
participate in the festivities of September 7th 
has been acknowledged by Corresponding 
Secretary L. B. Proctor in a note in which 
he calls attention to the fact that it was ex- 
hibitions like the one soon to occur in the 
famed watering place that drew the attention 
of the great masters of jurisprudence, poetry, 
eloquence, rhetoric and logic in Athens; 
events that frequently prompted them to join 
in processions that moved so triumphantly 
through the streets of that ancient and classic 
city. It is true that Nature’s inimitable 
products always called forth the admiraticn 
and devotion of the ancient Athenian — her 
scholars, philosophers and poets. Mr. Proc- 
tor also gracefully alludes to the beautiful 
floral bowers under which Washington and 
his suite passed on its way to New York city 
to his inauguration as the first president of 
the United States, and to the similar proces- 
sion which conducted Lord Mansfield, the 
greatest of England’s judiciary, to his seat 
on the bench in Westminster Hall. Among 
the many civic organizations that will have a 
place in the coming floral procession in Sara- 
toga the New York State Bar Association 
will occupy a prominent place, adding dig- 
nity which no other organization could do, 
perhaps, in like measure. 


In a recent issue of the Rochester Demo- 
crat and Chronicle, the editor, who is a well- 
known opponent of capital punishment, 
quotes the Atlanta Journal’s denunciation of 
execution by electricity, in view of the al- 
leged fact that in a recent case three separate 
applications of the current were required ito 
put the condemned man to death. The con- 
clusion of the Atlanta paper that the death 
was one of torture is indorsed by the Roch- 
ester editor, who proceeds to remark that it 
would be in the interest of humanity if the 
criminal could have survived the two appli- 
cations of the current and have told his ex- 
periences to the world. The conclusion that 
the death of the condemned in this case was 
one of torture is, in our opinion, wholly un- 
warranted by any known facts. The pro- 
longed torture preceded the application of 
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the current to the condemned, but could not 
have followed it, for, according to expert 


scientific evidence, all consciousness departs 


with the first turning on of the current, even 
though it does not instantly kill 


That the 
power to resist the current is different in 
different individuals cannot be doubted, but 
that “a voltage which would kill one person 
may simply be the cause of indescribable 
agony in another” we do deny, if by that is 
meant that the second application of the cur- 
rent finds ‘the victim conscious. The addi- 
tional statement of the Atlanta paper, 
indorsed by the Democrat and Chronicle, 
that “the gallows was merciful compared to 
the electric chair,” is also so far from the 
probable truth as to call for some comment. 
The many bungling executions that have dis- 
graced the administration of the death pen- 
alty by the rope are sufficient proof of the 
extreme cruelty of that method; for a broken 
rope with a unbroken neck presents a scene 
of horror incomparably worse than anything 
possible to occur in the use of electricity. 
That the latter method is a distinct advance 
over the older one of death by the rope it 
seems to us is amply proven not only by the 
circumstances attending the execution of 
criminals, but by the fact that several other 
States have adopted it, after thorough inves- 
tigation of actual results in New York, which 
was the first State of the Union to give up 
hanging and substitute therefor the more 
humane and painless death by electric cur- 
rent. 


The United States Supreme Conrt has 
recently decided (City of Richmond v. 
Southern Bell Telephone & Telegraph Co., 
19 Sup. Court Rep. 778) that the act of con- 
gress allowing telegraph companies to con- 
struct and maintain telegraph lines over the 
public domain and the long military post 
roads of the United States has no application 
to telephone companies. The court says: 
“It may be that the public policy intended to 
be promoted by the act of congress of 1866 
would suggest the granting to telephone 
companies of the rights and privileges ac- 
corded to telegraph companies. And it may 
be that, if the telephone had been known and 








in use when that act was passed, congress 
would have embraced in its provisions com- 
panies employing instruments for electrically 
transmitting articulate speech. But the ques- 
tion is, not what congress might have done 
in 1866, nor whatt it may ‘or ought now tto do, 
but what was in its mind when enacting the 
statute in question. Nothing was then dis- 
tinctly known of any device by which articu- 
late speech could be electrically transmitted 
or received between different points more or 
less distant from each other, nor of com- 
panies organized for transmitting messages 
in that mode.” In the construing of statutes 
the ascertainment of the intent of the law- 
makers is regarded as all important; and in 
this light the decision seems to be eminently 
sound. 


In the new volume of the Journal of the 
Society of Comparative Legislation, of which 
the late Lord Herschell was president, there 
are a number of in memoriam papers on the 
late jurist, the contributors being Lord 
James, Lord Davey, Mr. Victor Williamson, 
Mr. Justice Brewer and Mr. Senator Fair- 
banks. The papers of Lord James and Mr. 
Williamson, perhaps, are of the most inter- 
est. From the latter we learn Lord Her- 


1 


schell’s habits of work: 


Ile was the most genial and delightful of com- 
panions, with the most unbounded capacity for 
getting through work, no matter how heavy. In 
the busiest days of his practice at the bar, whilst 
law officer during probably one of the most excit- 
ing parliaments which has sat in the last half of 
the century -— that of 1880-85 — when reading his 
briefs at home, in his smoking-room, it never dis- 
turbed him to have people in the room convers- 
ing; indeed, it appeared to be rather a relief to 
him than otherwise, and he would lay down his 
papers and join in the conversation if anything 
caught his ear which interested him. 

His memory was astonishing; he hardly ever 
made a note, and yet, though the most unmethod- 
ical of men, he never was at fault. In traveling he 
never kept an account, but when it came to a 
periodical settlement with his fellow-travelers he 
would accurately remember every payment he had 
made two or three days before, even to the small- 
est sums paid to a porter or a sacristan. In truth, 
his wonderful memory sometimes proved a snare, 
and certainly was a matter of despair to his private 
secretaries, who would receive indignant letters 
asking why some previous communication had not 
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been answered. The secretary had never seen it; 
but on reference to Herschell he would clearly re- 
member the subject-matter of the missing docu- 
ment, which eventually would be unearthed from 
the recesses of the pockets of his coat, and which 


| 
| 
| 
| 
| 
} 


he had opened himself, but had omitted to pass on | 


to his secretary to be disposed of. 
by his former confidential clerk that it was his 
regular practice, when Herschell was at the bar, 
on Saturday afternoons to clear out the pockets of 
his court coats, and that he generally found 
numerous letters, sometimes of great importance, 
such as checks in payment of fees, which there- 
upon received the attention which they deserved. 


“ His two recreations,” we are told, 


Were music and traveling. He acquired a certain 
proficiency in playing fhe violincello, which instru- 
ment, though he never had time to practice suffi- 
ciently to become an expert, he nevertheless mas- 
tered enough to be able to take a part in an 
orchestra, in a performance of Mendelssohn’s 
“Hymn of Praise,” and it was a great pleasure to 
him to get two or three of the pupils of the Royal 
College of Music to come to his 
Friday evening, even when he was most busy, to 


house on a 
play trios and quartettes by the most classical com- 
pesers with him. I believe that he was a very 
good musician, though no great performer. 

Mr. Williamson says the medical verdict 
upon the late lord was that at his death he 
was worn out: 


Startling as was the suddenness of his death, the 
post-mortem examination revealed the fact that he 
was not the strong man he was generally believed 
to be; in fact, he was worn out. For some years 
I had noticed a change which convinced me that 
his incessant hard work was telling even upon him. 
I first observed this during his last term of office 
as lord chancellor, in the winter of 1804, when he 
began to complain of weariness, and from that 
time I perceived in him an excitability, not to say 
at times an irritability, which was quite foreign to 
his old self. 


o———— 


Hotes of Cases. 


Bankruptcy — Jurisdiction — Suits by Trustee.— 
In Hicks v. Knost, decided by the U. S. District 
Court, S. D. Ohio, W. D., in June, 1899, it was 
held that, under the Bankruptcy Act of 1808, a 
Federal District Court, sitting in bankruptcy, has 
no jurisdiction of a bill in equity by a trustee in 
bankruptcy against a creditor of the bankrupt to 
recover from the defendant money alleged to have 
been paid to him by the bankrupt as a preference 
or in fraud of the other creditors. Such a suit 
must be brought in the proper State court or Fed- 
eral Circuit Court. 

The court said: 


I am informed | 
| trustee for 


This is a suit in equity by a trustee in bank- 
ruptcy to compel the defendant to account for cer- 
tain moneys which, it is claimed, were in part paid 
to her as a creditor of the bankrupts, by way of 
preference, and in part given to her, without con- 
sideration, in fraud of the other creditors, and is 
now presented to the court on the motion of the 
an 


order restraining the defendant 


| from disposing of the moneys pending the hear- 


| ing of the cause. 





This motion is resisted by the 
defendant on the ground that the court is without 
jurisdiction to entertain the bill or issue the in- 
junction. If the court has jurisdiction to entertain 
the bill, it must be found in those provisions of 
sections 2 and.23 of the Bankrupt Act, which read 
as follows: 

“Sec. 2. That the courts of bankruptcy as here- 
inbefore defined, viz., the District Courts of the 
United States in the several States, * * * are 
hereby invested, within their respective territorial 
limits as now established, mr as they may be here- 
after changed, with such jurisdiction at law and in 
equity as will enable them to exercise original 
jurisdiction in bankruptcy proceedings, in vacation 
in chambers and during their respective terms, as 
they are now or may be hereafter, held, to * * * 
(7) cause the estates of bankrupts to be collected, 


, reduced to money and distributed, and determine 





controversies in relation thereto, except as herein 
otherwise provided.” 

* Sec. 23. Jurisdiction of United States and State 
Courts. — (a) The United States Circuit Courts 
shall have jurisdiction of all controversies at law 
and in equity, as distinguished from proceedings 
in bankruptcy, between trustees as such and ad- 
verse claimants concerning the property acquired 
or claimed by the trustees, in the same manner 
and to the same extent only as though bankruptcy 
proceedings had not been instituted and such con- 
troversies had been between the bankrupts and 
(b) Suits by the trustees 
shall only be brought or prosecuted in the courts 


such adverse claimants. 


| where the bankrupt, whose estate is being admin- 


istered by such trustee, might have brought or 
prosecuted them if proceedings in bankruptcy had 
not been instituted, unless by consent of the pro- 
posed defendant. (c) The United States Circuit 
Courts shall have concurrent jurisdiction with the 
courts of bankruptcy, within their respective ter- 
ritorial limits, of the offenses enumerated in this 
act.” 

This question has been considered by many of 
the District Courts, but they do not agree as to 
the true construction of the sections quoted. It 
has been held that section 2 is in nowise limited 
by section 23; that section 23 applies only to the 
Circuit Courts, and limits their jurisdiction to such 
suits and actions as might have been brought or 
prosecuted therein, by the bankrupts, because of 
diverse citizenship; that clause b of section 23 was 
intended to cover suits and controversies, arising 
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without the territorial jurisdiction of the bank- 
riptcy courts, which trustees would be required to 
bring and prosecute in the courts where the bank- 
rupt might have brought or prosecuted them, to 
wit, in the State courts, or in the United States 
Circuit Courts, if there was diversity of citizensh'p 
and the amount was sufficient to invoke that juris- 
diction; but that, in all cases arising within the 
territorial jurisdiction of the bankruptcy courts, 
resort may be had by trustees to those courts 
alone, and that full scope for the application of the 
exception in clause 7 of section 2 is found in the 
provisions of the act which authorize compromises 
aud arbitrations, and which permit trustees to 
prosecute or defend pending suits (In re Sievers, 
gi Fed. 370-373). It has also been held that the 
limitation of jurisdiction referred to by the excep- 
tior in clause 7 of section 2 is found in section 23, 
but that it is only applicable to causes of action 
existing in favor of bankrupts prior to adjudica- 
tion, and is not intendedeto cover causes of action 
accruing to trustees in the discharge of their offi- 
cial duties; that in such a case as the one at bar 
the trustee’s right of action is not a derivative 
one, growing out of a prior right possessed by the 
bankrupt, but his right is original, created by law, 
and in the enforcement of it he represents the 
creditors, and his suit is, in effect, the exact equiv- 
alent of a creditors’ bill to reach property fraud- 
ulently transferred; that when suits which the 
bankrupt could have brought or prosecuted in the 
courts of the State are spoken of, evidently real 
suits upon existing causes of action be'onging to 
the bankrttpt are meant, and not suits for the pre- 
tended enforcement of causes of action which 
rever existed in favor of the bankrupt (Carter v. 
Hobbs, 92 Fed. 594). 

It is said, in support of these rulings, that a 
construction of the exception in clause 7 of sec- 
tion 2 which would remit to the courts of the State 
jurisdiction over all suits for the collection of 
debts and demands due the bankrupt would be re- 
pugnant to the body of the act, and not admis- 
sible. Is this true? Whether it is or not must be 
determined from an examination of the act itself, 
with a view to ascertain its general purpose and 
intent. The object and purpose of the law is (1) to 
discharge honest bankrupts from their debts, and 
(2) to secure to their creditors an equal distribu- 
tion of their estates. Now, is it necessary, within 
the meaning of the law, in order to accomplish 
these ends, to invest bankruptcy courts with juris- 
diction to hear and determine all controversies 
incident to the collection and conversion into 
money of the bankrupt’s estate? Must all suits 
and actions for that purpose, actions on accounts, 
promissory notes and contracts, and suits to fore- 
close mortgages, set aside fraudulent conveyances, 
and the like, be brought in the bankruptcy courts, 
without reference to the amount involved, the 
citizenship of the parties, or the questions pre- 





ED 


sented? Must the dockets be crowded and the 
time of the District Courts be taken up with the 
hearing of minor controversies, at great incon- 
venience and expense to the litigants, who may 
be compelled to travel long distances to attend the 
courts, or was it the intention of congress to fol- 
low its long-established policy of permitting such 
controversies to be determined in the local State 
courts, at the doors of the people, without unnec- 
essary expense or inconvenience? It is the policy 
of congress to require all controversies where the 
amount involved is less than $2,000 to be deter- 
mined in the State courts, notwithstanding they 
may involve a Federal question or the parties be 
of diverse citizenship, and the construction of the 
tankrupt Act insisted upon by the complainant 
would antagonize and defeat that policy, in so 
far as controversies arising under that act are con- 
cerned. The consistent adherence of congress to 
this policy is illustrated by the act of August 13, 
1888 (25 Stat. 433), permitting receivers appointed 
by United States courts to be sued in the State 
courts, and, if congress intended by the Bankrupt 
Act to establish an exception repugnant to this 
general policy, it should clearly appear from the 
language of the law, without the aid of ingenious 
construction, 

Under the Bankrupt Act the courts of bank- 
ruptcy are invested with jurisdiction to adjudge 
persons bankrupt; allow or disallow claims against 
bankrupts; appoint receivers or the marshals to 
take charge of the property of bankrupts until the 
trustee is qualified; try offenses against the Bank- 
rupt Law; authorize the business of bankrupts to 
be conducted by receivers, marshals or trustees; 
bring in parties necessary to a complete deter- 
mination of a matter in controversy; close estates, 
when they appear to be fully administered; con- 
firm or reject compositions; consider, and confirm, 
modify or overrule, the action of referees; deter- 
mine the bankrupt’s exemptions;, discharge or 
refuse to discharge bankrupts; enforce obedience 
to the orders of the court by fine and imprison- 
ment; extradite bankrupts; make-such orders, is- 
sue such process, and enter such judgments, in 
addition to those specifically provided for, as may 
be necessary for the enforcement of the provisions 
of this act; punish contempts before referees; ap- 
point trustees when the creditors fail to do so, 
and remove them; tax costs and render judgments 
therefor; transfer causes to other courts of bank- 
ruptey; and “ cause the estates of bankrupts to be 
collected, reduced to money and distributed; and 
determine controversies in relation thereto, except 
as herein otherwise provided.” But it is claimed 
that, if this exception permits actions and suits in- 
cident to the collection and reduction to money of 
the bankrupt’s estate to be brought in the State 
courts or the United States Circuit Courts, the 
bankruptcy courts will be shorn of power to ac- 
complish the purpose of their creation. The bank 


aa 


ruptc 
com] 
may 

trust 
cred 

plish 
pern 
equi’ 


assi 
in ¢ 
whi 
inso 
tee, 
tles 





THE ALBANY LAW JOURNAL. 


117 





—— pa a 


ruptcy courts may cause such controversies to be 
compromised or arbitrated (secs. 26 and 27), or 
may determine them when they arise between 
trustees and bankrupts, or between trustees and 
creditors, but will be shorn of power to 
plish the purpose of their creation, if they are not 
permitted to try actions at law and hear suits in 
equity between trustees and strangers who claim 
property acquired or claimed by the trustees. 

I cannot agree with this construction of the law. 
It seems to me that it was the intention of con- 
gress to permit such controversies, when they 
could not be settled by compromise or arbitration, 
to be litigated in the courts which, under the gen- 
eral law, would have jurisdiction of them, just as 
assignees under State insolvency laws bring suits 
in courts of general jurisdiction to collect assets, 
which are afterwards distributed by the court of 
insolvency. The bankrupt court controls the trus- 
tee, supervises the administration of his trust, set- 
tles his accounts, and orders the distribution of 
the moneys in his hands, but is not required to 
assume the burden of the litigations necessary for 
the collection of assets, nor are adverse claimants 
of property acquired or claimed by trustees to be 
put to unnecessary inconvenience and expense in 
litigating their rights. I find support for this view 
of the law in Burnett v. Mercantile Co. (91 Fed. 
365), in Mitchell v. McClure (id. 621), and in Re 
Abraham, recently decided by the Circuit Court of 
Appeals, Fifth Circuit (1 Nat. Bankr. News, 281, 
93 Fed. 767). 

It is not necesary in this case to give construc- 
tion to the last clause of subdivision b of section 
23, which reads, “ Unless by consent of the pro- 
posed defendant,” but I am inclined to think it has 
reference, not to jurisdiction in bankruptcy courts, 
but to courts having jurisdiction of the subject- 
matter of the action but not of the person of the 
proposed defendant. 

The motion for the injunction will be overruled 
and the bill will be dismissed, at complainant’s 
costs. 


accom- 


Nuisance — Baseball Games — Preliminary In- 
junction— Special Nuisance. —In Cronin v. Bloe- 
mecke, decided in the Court of Chancery of New 
Jersey, in June, 1899, it was held that one residing 
upon his premises adjoining a ball park is entitled 
toa preliminary injunction protecting his property 
from injury and himself and family from annoy- 
ance, where, in the playing of games in such park, 
the balls are dropped upon his premises, the play- 
ers and spectators trespass thereon, profane and 
indecent language, audible at his residence, is 
used on the grounds, and disorderly persons, at- 
tracted to the games, collect in the streets near 
his house. 

It was further held that on application for an 
injunction to restrain the playing of baseball in 
a park near his house, where complainant, by se- 














curing the privilege of witnessing the games from 
his premises, and by delaying a year or more in 
applying for an injunction, has acquiesced in 
noises on the grounds which are incident to the 
playing of games in an orderly manner, the pre- 
liminary injunction should not extend to such 
noises. The court said in part: 


On the affidavits, therefore, I think complainant 
has made out a prima facie case of serious annoy- 


ance, which entitles him to protection, pending the 
final hearing, unless he is, for reasons set up by 
defendant, barred from this protection. But this 
protection, if given, should not extend to an abso- 
lute restraint against playing the games of baseball 
upon the park. A decree to this extent might not 
be proper, upon final hearing, unless it 
appeared, full hearing, that the games 
could not be carried on under defendant’s man- 
In the 
present status of the case, defendants’ affidavits, 
which are necessarily somewhat general in their 
character, do not fully meet the specific charges of 
nuisance or annoyance made by complainant's 
but, taking defendants’ affidavits as 
true, I think that they show a case where 
the nuisance or annoyance may probably be 
removed by the defendants with the aid of suffi- 
cient and proper police. Defendants make out a 
case which at least entitles them, pending the 
hearing, to show that the games can be so con- 
ducted as not to unreasonably annoy complainant 
and his family. An interlocutory injunction should 
further than to restrain the defendants, 
pending the hearing, from using, or permitting to 
be used, the premises called the “ Shooting Park,” 
mentioned in the bill, or any part thereof, for the 
purpose of baseball games, so that a nuisance may 
be occasioned, to the annoyance and injury of the 
complainant and his family, at his residence or 
premises, mentioned in the bill, either by the driv- 
ing or dropping of balls upon his premises, or by 
trespassing from the players or spectators of the 
games, or by profane or indecent language upon 
the grounds, or from idle or disorderly persons in 
the streets, collected by the games. An injunction 
pendente lite should not extend to the noises upon 
the grounds incident to the playing of the games 
in a lawful and orderly manner, such as shouts of 
applause; for as to these a question as to acqui- 
escence of complainant is shown, which disentitles 
him to an interlocutory injunction, although it 
may not bar relief on final hearing. This acqui- 
escence arises, first, from the fact that complainant 
appears to have at one time requested and secured 
some privileges, in the erection by defendants of 
a fence upon their own grounds, which would 
enable him and his friends to witness the games 
from his premises; and, second, games have been 
going on for some time at the park (a year or 
more), and a delay in applying for injunction will 
prevent an injunction pendente lite against the mere 
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noises incident to the games. And an injunction 
cannot extend to nuisances created by the use on 
the grounds of vile or indecent language which is 
not audible at complainant’s residence, or the un- 
lawful or disorderly sale of liquor upon the prem- 
ises. Protection against these nuisances, if they 
exist, must be sought in other tribunals. The 
whole extent of equitable jurisdiction is the pro- 
tection of a person’s dwelling house or home 
against nuisances, upon other premises, of so seri- 
ous a character as to render his life therein uncom- 
fortable. 

It is objected that, inasmuch as the fact of nuis- 
ance is disputed, complainant is not, under the rule 
settled in the Coach Company Case (29 N. J. Eq. 
299), entitled to a preliminary injunction pending 
the hearing. But the jurisdiction of a court of 
equity, in relation to protection of one’s dwelling 
house against nuisances which render it uncom- 
fortable, stands upon a different basis from the 
kind of injury considered in the Coach Company 
case; and this right is one which has been con- 
stantly protected in this court by preliminary 
injunction in a proper case, even when the exist- 
ence of the nuisance is disputed. Such injunctions 
were granted in Ross v. Butler (19 N. J. Eq. 294), 
Cleveland v. Light Co. (20 N. J. Eq. 201) and 
Meigs v. Lister (23 N. J. Eq. 199); and the gen- 
eral jurisdiction of equity to protect such rights is 
stated in Hart v. Leonard (Err. and App., 1886, 
2 N. J. Eq. 416, 7 Atl. 865), in which the above 
cases are cited with approval on this point. And 
in the present case there are two circumstances 
which make the case one proper for preliminary 
injunction: First, this injunction can be directed 
in a form which will not interfere with the games, 
if lawfully carried on, and, second, the protection 
to which complainant is entitled against the unlaw- 
ful carrying on of games must be granted at once, 
to be effectual, as the case could not be regularly 
heard before the close of the present baseball 
season. 

Geant 


JUDGE HOLME ’ OPINIONS. 


F the opinions of Judge Oliver Wendell 
() Holmes, whose recent elevation to the chief 
justiceship of the Supreme Judicial Court of Mas- 
sachusetts has been noticed elsewhere, the Boston 
Herald says: 

As a magistrate he has shown much learning 
and profound thinking. His opinions, which run 
through the last 40 volumes of the Massachusetts 
reports, are expressed in a fine literary style, 
which is peculiarly his own, and _ occasionally 
sparkle with wit. He has generally reasoned and 
explained the law of the case in hand, citing such 
cases as may have relation to it, without copying 
in a wholesale manner general rules. His opinions 
are almost always brief, and they are prepared 
generally with celerity. It has been said by some 





lawyers that his opinions are at times not clear. 
Perhaps the fault may lie with the lawyers them- 
selves, who, in following so much the old-fash- 
ioned forms and methods, become machines for 
formulas, and cannot get out of the rut in which 
they are accustomed to move. Generally speaking, 
lawyers do not like to be radicals. In some un- 
solved things and newly solved ones, Judge 
Holmes may seem a radical, yet a practical one. 
He does not hesitate to make a precedent when 
he has none to follow. 

Judge Holmes got his early education in E. § 
Dixwell’s private school in this city, and entering 
Harvard, was graduated in the class of ’61, at the 
age of 20 years. He was class poet, and wrote his 
poem at Fort Independence, where he was in the 
ranks of Stevenson’s battalion, which he joined 
April 4, 1861. His military career was almost alto- 
gether with the Twentieth Regiment of Col. Wil- 
liam Raymond Lee, which he joined as _ first 
lieutenant on July 10, and in whose service he was 
thrice wounded, in the breast at Ball’s Bluff, Octo- 
ber 21, 1861; in the neck at Antietam, on Septem- 
ber 17, 1862, and in the foot at the second 
Fredericksburg, in May, 1863. 

After Antietam came the father’s hunt for his 
captain, to which position Holmes had been pro- 
moted, in which the “ Autocrat of the Breakiast 
Table ” made literary use of his personal experi- 
ence. His regiment had dwindled away so that 
Capt. Holmes’ appointment to its lieutenant- 
colonelcy later never became operative, and he 
finished his service as aide-de-camp in the Sixth 
Corps through the Petersburg campaign. 

After fighting the good fight, Col. Holmes came 
back, after his discharge in 1864, and began the 
study of law at Harvard, in the office of R. M. 
Morse, and afterward of the late George O. Shat- 
tuck. He got an LL. B. from the Harvard Law 
School, and was admitted to the bar in 1866. 

He edited the twelfth edition of Kent’s Com- 
mentaries, since recognized as the standard edition 
of that famous work. He also edited the Ameri- 
can Law Review for three years from 1870 to 1873. 
He then went into the active practice of law with 
Shattuck & Munroe, the firm name being Shat- 
tuck, Holmes & Munroe. 


He gave at Lowell Institute a course of lectures 
on the common law, which was published in book 


form. It was this work which placed him at once 
in the front rank of profound legal thinkers. 

The quality of a radical is perhaps strikingly 
shown in his stand on industrial questions, of 
which he is a student. Strange as it may seem for 
a man of his environments, his legal opinions have 
leaned to the side of the laborer. But by this it is 
not meant that he for a moment countenances the 
idea that laborers on strike have the legal right to 
do such unlawful acts as doing or threatening 
physical harm to body or property, breaking con- 
tracts which their former employer had made with 
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new employes and using force and violence. 
at all. 


they can for their labor, just as capital may com- 
bine with a view of getting the greatest possible 
return, “it must be true that when combined they 
have the same liberty that combined capital has 
to support their interests by arguments, persua- 
sion and the bestowal or refusal of those advan- 
tages which they otherwise lawfully control, so 
long as they do no violence or threaten no vio- 
lence.” 

It was the Vegelahn v. Gunter case in the 168th 
Massachusetts Reports in which he this 
stand. 
was whether the defendants, who were union up- 
holsterers on strike, had a right to maintain a 
patrol of two men walking up and down the side- 
walk in front of the plaintiff's shop and speaking 
to those desirous of entering the shop. There had 
been a temporary injunction issued by Judge Mor- 
ton, which restrained, among other things, the 
maintenance of the patrol, and upon a final hear- 
ing on the merits of the case, Judge Holmes had 
substantially followed the previous injunction, ex- 
cept that the patrol was not stopped; so as to all 
things, except the patrol, there was no question. 

The majority of the court held, however, that 
the patrol was a part of a conspiracy to interfere 
with the plaintiff's business until he adopted the 
defendants’ schedule of prices in combination with 
persuasion, social pressure and threats of personal 
injury or unlawful harm conveyed to his employes 
and those seeking employment under him which 
amounted to a private nuisance which a court of 
equity will stop by injunction. 

The late Chief Justice Field and Judge Holmes 
dissented from so much of the opinion as required 
an injunction against the patrol dissociated from 
threats of physical injury to person or property 
and any combined attempt to injure the business, 
although without such threats and irrespective of 
the means employed. 

Judge Holmes there says that he thought the 
judgment of the majority turns in part, and un- 
warrantably, on the assumption that the patrol of 
two men up and down the sidewalk in front of the 
plaintiff’s factory and speaking to those who enter 
the shop, necessarily carried with it a threat of 
bodily harm or of the use of force. He took the 
ground that “one of the eternal conflicts out of 
which life is made up is that between the effort of 
every man to get the most he can for his services, 


took 


and that of society, disguised under the name of | 


capital, to get his services for the least possible 
return,” and that ‘combination on the one side is 
patent and powerful,” and that ‘ combination on 
the other is the necessary and desirable counter- 
part if the battle is to be carried on in a fair and 
equal way,” and that this is the result of free com- 


Not ! 
He thinks, though his judgment did not | 
prevail with the court in the case before it, that if | 
workingmen may combine for getting the most | 


The question before the full court merely | 








petition. And, that if workingmen may combine 
for getting the most they can for their labor, just 
as capital may combine with a view to getting the 
greatest possible return, it must be true that when 


| combined they have the same liberty that com- 
| bined capital has to support their interests by ar- 
/ gument, persuation and the bestowal or refusal of 
' those advantages which they otherwise lawfully 


control, so long as they do no violence or threat of 
violence. And the fact that the immediate object 
of the act by which the benefit to themselves is to 
be gained is to injure their antagonist, does not 
necessarily make it unlawful, any more than when 
a great house lowers the price of certain goods 
for the purpose and with the effect of driving a 
smaller antagonist from the business. 

But since that decision the English house of 
lords has leaned Judge Holmes’ way in its de- 
cision in the case of Allen v. Flood. Though it 
was a different kind of action, the action being 
one for the inducing 
leave the plaintiff's employ. 


workmen to 
The defendant was 
The court held he 


maliciously 


an officer in a trades union. 
was not liable. 

Judge Holmes thinks that every time a judge 
declines to rule whether certain conduct is negli- 
gent or not he shows his inability to state the law. 

This idea is illustrated in his opinion for the full 
court in Lorenzo v. Wirth (170 Mass.), as well as 
in other cases. In that case, which was an action 
injuries, the plaintiff, a Spanish 
woman, had stepped into a coalhole near the de- 
fendant’s building on Eliot street. There was a 
coal team backed up to the sidewalk; the driver 
was shoveling the coal on to the sidewalk, and 
there was a heap of coal on the sidewalk covering 
the hole. The plaintiff had never seen a coal- 
hole before. She stepped upon the coal in passing 
by, and her foot went into the hole. 

The question for the full court was whether the 
facts showed any evidence of negligence proper to 
be left to the jury. It was held by the court, 
though Judges Allen and Knowlton dissented, that 
there were no acts or omissions of the defendant 
constituting a breach of duty which he owed to the 
plaintiff under the circumstances, having regard to 
the coal being on the sidewalk, etc. He also 
shows in that case his dislike for generalizations, 
saying: “ We think the case at bar is not beyond 
our competence to decide. The greatest danger 
in attempting to do so is that of being misled by 
ready-made generalizations, and of thinking only 
in phrases to which, as lawyers, the judges have 


for personal 


| become accustomed instead of looking straight at 


things and regarding facts in all their concreteness 
as a jury would do. Too broadly generalized 
conceptions are a constant source of fallacy.” 
Judge Holmes is slow in consenting to overrule 
a precedent, not because it represents an eternal 


| principle, but because it is supported by an estab- 


lished practice. 
@ 








120 


THE ALBANY LAW JOURNAL. 





The opinion of the full court in Commonwealth 
v. Cleary (172 Mass.) written by him, shows this. 
There evidence of a fresh complaint of the in- 
jured woman was held competent as a part of 
the government’s case in a trial. Though the evi- 
dence in such a case forms an exception to the 
ordinary rule which does not allow a witness to be 
corroborated by what he said elsewhere not under 
oath, and though it sprung from a merely unneces- 
sary statement of Lord Hale, it was followed be- 
cause the practice to allow it was established. 

Sa 


CRIMINAL LAW. 





INDICTMENT — HomicipE — ASSAULT. 





New York Court or APPEALS. 

Decided June 6, 1899. 

THE PEOPLE OF THE STATE OF NEw York, Re- 
spondent, v. MicuaeL McDonatp, Appellant. 
Upon the trial of an indictment for homicide the 
court is not required to instruct the jury as to 
the law constituting the different degrees of 
assault. Assault, in any of its degrees, is not 
a necessary legal element in an indictment for 

homicide. 

Appeal from a judgment of the Supreme Court, 
New York county, entered upon the verdict of a 
jury convicting the defendant of the crime of mur- 
der in the first degree. 

William F. Howe, for appellant; Charles E. Le 
Barbier, for respondent. 


O’Brien, J.— The defendant was convicted of 
the crime of murder in the first degree, in that on 
the 4th day of May, 1808, he shot and killed one 
Stephen Titus. Both the defendant and the de- 
ceased were employed in a butchering and pack- 
ing establishment in the city of New York. The 
deceased was employed as timekeeper, and it was 
a part of his duty to keep and report the time for 
which the employes of the establishment were en- 
titled to draw pay. The defendant had been em- 
ployed in some other capacity, and it appeared 
that the deceased had deducted from. his time 
about five hours, which diminished the compen- 
sation which he would otherwise have been enti- 
tled to receive about $1.17. It appears from the 
testimony of the coroner’s physician, who was 
called as a witness by the people, that there were 
found upon the body of the deceased five pistol- 
shot wounds, two in the head, one in the neck, 
one in the leg and one in the abdomen. The 
testimony tended to show that the last shot was 
the one which entered the abdomen, and that that 
was the only fatal wound found upon the body of 
the deceased. That these wounds were all inflicted 
by the defendant is practically undisputed, since 
he testified himself as a witness in his own behalf 
that he shot the deceased, although he failed to 
state the number of shots which he actually fired. 








The last and fatal shot was fired by the defendant 
after the deceased had fallen, in consequence of 
the previous wounds, and while he was attempting 
to shield himself by crawling around and behind 
another person who, it seems, was near him. At 
the trial the defense claimed that these wounds 
were inflicted in self-defense, and that the case 


was one of justifiable homicide. This defense 


| rested entirely upon the defendant’s own testi- 


mony, which, in substance, was that he went to 
the place of business where the deceased was 
employed for the purpose of getting the $1.17 due 
him for work, as he claimed; that after conversing 
with the deceased he asked him for the money, 
and, according to his testimony, the deceased re- 
plied by saying that the defendant was “ one of 
those thieves that want to get pay for work that 
you don't do,” and ordered him out of the place, 
with a threat that he would do to him what had 
been done to another person named. It appears 
incidentally that that person had been beaten by 
one of the watchmen, under the direction of the 
deceased, and seriously injured. Proof was also 
given on the part of the defendant as to his good 
character. 

The shooting by the defendant was established 
by the testimony of several witnesses called on 
behalf of the people. Some of these witnesses saw 
the defendant fire the shots, and others saw some 
of the shots fired and heard the report of others. 
There was, as already observed, no controversy 
with respect to the fact that the defendant in- 
flicted the wounds which caused the death of 
Titus. The only controverted questions arise upon 
the defendant’s claim that his act was justifiable 
and in self-defense, and whether the killing was 
with deliberation and premeditation. 

It is quite unnecessary to discuss the evidence 
bearing upon these questions. It is not seriously 
claimed upon this appeal that the evidence was 
not sufficient to require its submission to the jury, 
and it was submitted under a very fair and impar- 
tial charge by the court. The facts and circum- 
stances attending the shooting were testified to by 
several witnesses called by the prosecution, and 
were of such a character as to justify, if not indeed 
to require, the jury to find that the defendant will- 
fully, and with deliberation and premeditation, 
shot and killed the deceased. We have examined 
the evidence in the record with considerable care, 
and find it impossible to state any reason for inter- 
fering with the verdict of the jury. 

With respect to the defendant’s claim that the 
killing was justifiable and in self-defense, his testi- 
mony is contradicted by that of the witnesses 
called by the people, and by the circumstances and 
probabilities of the case. At all events, the weight 
and credibility of his version of the transaction 
was for the jury, and evidently they refused to 
credit him. , 

There is 


really but one question which the 
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learned counsel for the defendant has presented to 
us for our consideration, and that is an error which 
he claims the trial judge committed in refusing to 
charge a proposition submitted to him in behalf oi 
the defendant. The learned trial judge instructed 
the jury that it was open to them, according to 
their view of the testimony, to convict the defend 
ant, either of murder in the first degree, murder in 
the second degree, or manslaughter, the latter 
being inferior grades of the principal crime 
charged. He submitted to them careful instruc 
tions with respect to the facts and circumstances 
to be established in order to constitute these of 
It is admitted that the charge in this 
respect was fair and correct, at least as far as it 
went. But the learned counsel for the defendant 
requested the court to instruct the jury as follows: 
“That if the jury are not satisfied from the evi- 
dence that the prisoner is guilty of murder in 
either of its degrees, or manslaughter, that they 
may, upon the evidence, find him guilty of assault 
in the first degree, or assault in the second degree, 
and I ask your honor to charge the jury on the 
law as to what constitutes assault in the first and 
second degrees.”” The court replied in this lan 
guage: “ That I refuse under this indictment.’ 
There was no exception taken to the ruling of the 
court upon these requests; but it is urged that in 
a capital case this court has power to reverse the 
judgment of conviction where an error has been 
committed, although no exception was taken to 
the ruling at the trial. That is undoubtedly true, 
but only in cases where the court is of opinion 
that justice requires that a new trial should be had. 
When this court, upon a review of the whole case, 
is satisfied that the defendant has not had a fair 
trial, or that injustice may have been done, it has 
the power to order a reversal, even though no 
exception was taken at the trial to rulings alleged 
to be erroneous. In all cases an exception is 
necessary in order to raise a pure question of law, 
and even then under the general provisions of the 
Code we are required to disregard exceptions 
which present only technical errors, and which do 
not affect the substantial rights of the parties. If 
it be conceded that the refusal of the learned trial 
judge to charge the proposition above stated was 
error, it would be difficult even then to give any 
good reason for making it a ground for interfer- 
ing with the verdict of the jury. It was left to the 
jury to say whether the offense was murder in the 
first degree, murder in the second degree or man- 
slaughter, and it was open to them under the 
charge to find a verdict for the lowest offense. 
3ut it seems that the jury refused to find, from all 
the evidence, that it was any other than a case of 
willful killing, with deliberation and premedita- 
tion. Under these circumstances it would be very 
difficult to show that the defendant was in anywise 


fenses. 


prejudiced by the refusal of the court to charge 
the proposition submitted by his counsel. 





But we are also of the opinion that the defend- 
ant was not entitled to the charge requested. It is 
provided by section 444 of the Code of Criminal 
Procedure that “ Upon an indictment for a crime 
consisting of different degrees, the jury may find 
the defendant not guilty of the degree charged in 
the indictment, and guilty of any degree inferior 
thereto, or of an attempt to commit the crime.” 
A simple assault is not one of the grades of homi- 
cide, and, hence, this section had no application 
to the case. But the next section provides that 
“In all other cases the defendant may be found 
guilty of any crime, the commission of which is 
necessarily included in that with which he is 
charged in the indictment.” This section has no 
application to the case at bar, unless it can be 
shown that a common assault is necessarily in- 
cluded in a charge of murder. The learned coun- 
sel for the defendant insists that under the 
indictment in this case the defendant could have 
been convicted of an assault in the second degree. 
If he is correct in that proposition it would follow 
that had the defendant been convicted of that very 
inferior offense it would have been a bar to any 
indictment charging either degree of murder or 
manslaughter. We think it would not, and it has 
been so held upon very good authority (Burns v. 
People, 1 Park. Cr. R. 182; Colby’s Cr. L. 388; 
Wharton’s Cr. Law [5th ed.], § 1122; Dedieu v. 
People, 22 N. Y. 178; People v. Willson, 109 N. Y. 
345). An assault in any of its degrees, we think, 
is not a necessary legal element in a charge of 
murder in an indictment in substantially the same 
form as was in use under the common law, and 
until some statute authorizes a conviction for this 
offense under an indictment charging homicide, 
the courts are not required to submit such a ques- 
tion to the jury. 

We can find no error in the record that would 
justify us in interfering with the judgment, and it 
must, therefore, be affirmed. 

All concur. 

Judgment affirmed. 


a ee 
THE ROYAL COURTS AT LONDON. 
By A FELLow oF THE UNIVERSITY OF OXFORD. 
HE Royal Court, properly speaking, is the 
name of the upper house of the island legis- 
latures of Jersey and Guernsey, the islands to 
which England was annexed in 1066. But the 
term “ Royal Courts” is a convenient abbreviation 
to denote the mass of stone described in ampler 
language as “ Her Majesty’s Royal Courts of Jus- 
tice, Strand, Middlesex.” Just opposite the site of 
Temple Bar (where now the city griffin, ramping 
segreant, surveys an unappreciative stream of hu- 
manity from dawn to midnight) it stands —a huge 
pile of severe and heavy gothic, emblematic of 
much; significant also of the official temper, which 
has secured, at endless expense, the erection of a 
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magnificent shell, and, at the same time, denied it 
every vestige of interior comfort and suitability. 
Its solitary grand internal feature is the Great 
Hall; characteristically, this is never used for any- 


thing, except the annual procession of judges at | 


the opening of the courts. One pictures it filled 
with robed barristers conversing with their clients, 
but, as a matter of fact, access from the hall to the 
courts is only gained by negotiating a stiff and 
winding staircase, so delicate business of this kind 
is conducted in the passages on the higher level. 
Multifarious stairways, not too easy, as befits a 
medizval structure, lead us to this level — that, 
namely, of the courts and of the gallery at the 
end of the hall. This story is on a level with the 
little street called Carey street, at the north side 
of the buildings, across which thoroughfare there 
flows an intermittent stream of barristers and their 
clerks, bound for Lincoln’s Inn, where most of 
those who practice in the chancery side have their 
offices, or “ chambers.” Right around the hall are 
grouped the courts, separated from it by a broad 
corridor, from the inner sides of which, moreover, 
there open various offices. But we are now on 
sacred ground, for these precincts are not to be 
entered by the public. The accommodation inside 
the courts is pitiably small, it is true. Yet one 
could wish, in the interests of art, at least, that the 
publicity of the administration of the law of Eng- 
land were recognized in a more dignified way than 
by the free admission of the general public into 
galleries at the back, which present the very acme 
of discomfort, and to which access is obtained 
from a passage which might be part of a jail or a 
hospital, reached by, say, eighty stone steps, from 
two mean little entrances, apparently designed to 
look as small as possible, in the Strand. 

The courts themselves are paneled and ceiled in 
a not unpleasing, if monotonous, fashion. The 
most curious feature is the existence of mysterious 
openings and doors under the judge’s dais, in 
places where no door, save in a pantomime, could 
be. Through these harlequinade openings the 
court officials from time to time disappear and 
appear again. The courts are almost totally de- 
void of ornament, except for a rather handsome 
canopy of carved wood in the common-law appeal 
court —a carving of the royal arms which adorns 
the court of the chief justice —and a golden 
anchor in the court in which admiralty business is 
usually taken. 

The exalted and amiable beings who preside in 
these stuffy and draughty little rooms deserve a 
more detailed mention. If the casual newspaper 
reader were suddenly asked how many judges 
there were in England, the answer would prob- 
ably not be forthcoming, unless a work of refer- 
ence happened to be convenient. Yet a century 
ago “the twelve judges of England” was a well- 
known expression, at all events in that country. 
These were the chief justices of the Queen’s 





Bench and Common Pleas and the chief baron of 
| the Exchequer, with three puisne justices (or 
| barons) each. Later the number of puisnes in 
each court was increased, first to four and then 
| to five, in order to cope with the increasing pres- 
sure of business. But besides these courts, which 
administered the common law, there was a chan- 
cellor. The chancellor’s business was to give a 
kind of comprehensive redress for any unduly 
harsh operation of the common law. 


For instance, the common law was loftily indif- 
ferent to trusts, but the chancellor, as an ecclesi- 
astic and keeper of the royal conscience, had no 
scruple in enforcing them. The chancellor could 
not, certainly, give judgments on which execution 
could be had in the ordinary way, but by the writ 
of subpana prevented recalcitrant trustees from 
acting on their common-law right, under penalty 
of imprisonment. To the chancellor, in course cf 
time, came also those who desired the distribution 
of a deceased person’s effects, or the forcible pre- 
vention of intended wrongs known as injunction. 

Gradually, however, the chancellors ceased to 
be drawn from the ranks of the ecclesiastics, and 
came to be chosen from laymen, and then exclu- 
sively from lawyers. The last lay chancellor was 
Anthony Ashley, Earl of Shaftesbury, who quitted 
office in 1694. This change was perhaps dictated 
by the spirit of that era of legalism which was 
ushered in by the civil war, and has subsisted 
until now. Its bi-centennary has not been cele- 
brated, that one hears of, even in this age of com- 
memorations. Lord Eldon’s chancellorship is 
pointed to as the time when the principles of chan- 
cery jurisprudence were reduced to a system of 
fixed rules, as absolute in their definiteness, 
though more advanced in their morality, than 
those of the common law. But traces of the 
change are to be found long before, and it was 
inevitable that, when a lawyer occupied the seat 
of the bishops and cardinals, the system of chan- 
cery should have become no longer elastic, but 
fixed and formal. Fancy Lord Herschell replaced 
as chancellor by Dr. Parker, or Lord Halsbury by 
Mr. Chamberlain! 

The chancellor’s officers have always been im- 
portant personages up to the present time, when 
each chancery judge has three so-called ‘“ mas- 
ters,’ who discharge many important judicial 
functions and relieve the judges of an immense 
amount of judicial hack-work. As long ago as the 
reign of Henry the Eighth we find the master of 
the rolls occupying a quasi-judicial position as a 
kind of succedaneum of the great man; and in 
more recent times this officer divided the work 
with his chief — though they never sat at the same 
time, much less (as they may now occasionally be 
seen) together on the same bench. The block in 
chancery, however, became so serious that addi- 
tional assistance was provided in 1801 in the form 





of a “vice-chancellor of England.” A_ second 








THE ALBANY LAW JOURNAL. 








vice-chancellor was created in 1841 and a third in 
i851. But, in theory, all these officials were not 
independent judges, like the puisne judges and 
barons, but simply representatives of the lord 
chancellor, and they were only styled “ your 
honor,” not “your lordship.” <A revision of a 
decree made by the master of the rolls, a vice 
chancellor or even by the chancellor (sitting as a 
judge of first instance) could be made by the last- 
named officer, who was assisted in this function 
by the two lords justices of appeal, appointed in 
1856. Thus the chancellor could, in theory, hear 
a case, decide it on appeal and deliver the leading 
opinion on it, if it went on further appeal to the 
house of lords. 

The last-named tribunal came to be the prin- 
cipal scene of the chancellor's legal activity, and 
the duties of judges of first instance fell more and 
more exclusively to the vice-chancellors, and those 
of appellate judges to the lords justices. 

Appeals in common law were much simpler 
affairs, and lay (when they lay at all) to a curious 
court called the Exchequer Chamber, which was 
composed of judges (often the full strength of the 
benches) drawn from the two other common-law 
courts. 


In 1870 came Lord Selborne’s magnificent 
project, which was to unite the common law and 
that equity which was administered in the ghan- 
cery into one homogeneous whole. It is easy to 
change the names of things, and, on the whole, 
that is what has been done by the Judicature Act. 
After a quarter of a century things have settled 
down much as they were before. The peculiar 
procedure of chancery, with its elaborate accounts 
and its incessant private appointments before the 
masters “in chambers,” would not mix with the 
summary law. Chancery 
Division judges sit amicably in the Queen’s Bench 
Division, and vice versa, upon occasion, and cer- 


processes of common 


tain old common-law rules have been swept into 
the limbo of legal antiquities; but London solici- 
tors still have their common-law and chancery 
departments, barristers still go to the “ chancery 
bar,” and remedies which the chancery and the 
common-law courts would respectively have given 
must still be sought, as a rule, in the Chancery 
and Queen’s Bench Divisions, respectively, of the 
new High Court. Even the Appellate Court sits 
in two divisions, one of which is almost exclusively 
occupied with chancery business. 

This Appellate Court, though not a part of the 
“ High Court of Justice,” is included with it in the 
“Supreme Court of Judicature,’ and is a more 
comprehensive and a permanent substitute for the 
Court of Exchequer Chamber and the lords jus- 
tices in chancery. Five of its judges are styled 
“lord justice; ” the sixth is the master of the rolls. 
Nominally, the chief justice, the chancellor, the 
president of the Admiralty Division and ex-chan- 
cellors are members of this court; but they are 





| only seen there in cases of emergency, such as the 


illness of a lord justice. Curiously enough, there- 
fore, the chief justice generally sits in the lowest 
court (Queen’s Bench Division), the master of 
the rolls, who is lower in rank, in the Court of 
Appeal, and an ordinary judicial peer, who may 
be of lower rank than either, in the final court of 
appeal, the house of lords, in which they are all, 
in theory, equally entitled to sit, at least when the 
master of the rolls is a peer. Despite Lord Sel- 
efforts at symmetry, there is therefore 
something of a Gilbertian quaintness about the 
system. 


borne’s 


The creation of a distinct Court of Appeal has 
gone far to weaken the authority of the Queen’s 
Bench Division, which is the modern representa- 
tive of the old Court of Queen’s Bench. So small 
a proportion of really important cases find their 
way to the house of lords (the practice being un- 
familiar, and the costs heavy) that the decision of 
a point of law by four or five judges in the 
Queen’s Bench had, in former times, a strong 
chance of remaining undisturbed too long for the 
lords to overrule it. The intervention of the 
Exchequer Chamber was not always possible, and 
was, after all, the decision of a body drawn from 
the members of the co-ordinate tribunals of 
Exchequer and Common Pleas. Now, however, 
there is very seldom a case which is decided in 
the High Court in any of its divisions by more 
than two judges sitting together, and almost every 
case can be so readily taken to the Court of Ap- 
peal that the decisions of the latter tribunal have 
succeeded to much of that respect and scientific 
value which formerly attached to cases decided in 
the old common-law courts before the Judicature 
Act. A court in which two or more judges of the 
High Court sit is called a “ Divisional Court,” be- 
ing supposed to represent the strength of one of 
the divisions. Such courts are never constituted 
in chancery, but constantly sit in the Queen’s 
Bench Division, and intermittently in the Admir- 
alty Division, for the disposal of important mat- 
ters, such as those in which the High Court’s 
decision is final. Formerly there were also divi- 
sional courts of the Exchequer and Common Pleas 
divisions of the court, but these divisions were 
merged in the Queen’s Bench not many years ago. 

The arrangements for the distribution of busi- 
ness amongst these various judges — for the hold- 
ing of assizes (which chancery judges and lords 
justices attended for two or three years, when the 
new scheme of fusion was in its first flush) — are 
made by themselves, under the presidency of the 
chancellor in the chancery, the chief justice in the 
Queen’s Bench the in the 


and “ president ” 


Admiralty Division. 


But the work of the courts themselves is only 


a small portion of the business which goes on in 


the great building. To the east and west are 
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ranges of rooms occupied by the subordinate 


judicial officials of whom we spoke above. To 


them resort solicitors and their clerks, desirous of | 


the thousand and one little matters, such as leave 
to delay délivery of defense, approval of an auc- 
tioneer, directions as to place of trial, and so forth. 
The two blocks occupied by them are connected 
by a monastic-looking crypt and by an aérial pas- 
sage (said to have been added as an afterthought) 
called “the bridge,” the navigation of which and 
its approaches is as difficult and complicated as 
any which forms the subject of investigation in 
the Court of Admiralty. From it can be descried 
dim glimpses of ghostly courts sitting in unknown 
regions underneath. Further to the east again is 
a block of buildings mostly occupied by what is 
called the “central office.” Here writs or sum- 
monses are issued and sealed, and affidavits put on 


the records of the country for all time by being 
poked at an official through a little window. 
Here, also, the private litigant may be met wan- 
dering about the basement in the exhilarating 
occupation of getting money out of chancery 
through the medium of the Supreme Court pay 
office. Here, too, the British government im- 
poses the ubiquitous tax even on litigation, and in 
a lively cellar circular stamps of bright vermilion 
are impressed on such documents as may require 
them by shirt-sleeved clerks stationed behind 
more ticket-office windows. One wonders 
whether the officer in charge of the pound and 
five-pound window looks down upon the one 
whose duty is limited to looking after the shilling 
and sixpenny machine! In a much quieter little 
room adhesive stamps are to be had. Their com- 
monest use is for affidavits. Each affidavit filed 
must have a half-crown stamp; besides which it is 
of no use filing it without taking an official copy 
to produce when the evidence embodied in the 
affidavit is to be read in court. And such a copy 
will only be sealed as official if it has a stamp of 
two pence for every folio of 72 words, thus pre- 
senting a laudable check on verbosity. In the 
hurry of business it often happens that the copy 
gets the half-crown stamp and the affidavit the 
other. Then it becomes advisable gingerly to en- 
deavor to effect an exchange. Mauve stamps are 
used for the lower values; sage-green ones for a 
shilling and upwards. There is thus an artistic 
note even in this song of the tax-gatherer. 

All these various offices are on three or four 
different floors, and a busy solicitor’s managing 
clerk has anything but a sedentary life. Flying 
from appointment to appointment on different 
floors and in different wings — buying stamps, 
sealing writs, filing an affidavit here, getting away 
an “office copy” there, threading the intricacies 
of the bridge, traversing the sounding silences of 
the crypt, down to the pay department, aloft to the 
lunacy office (which is, appropriately, on the top 
story) —no wonder that the clerk calls out for 








elevators, which are urgently needed, and will, no 
doubt, soon be supplied. 

In the vacation from mid-August until late in 
October silence descends on the building. Save 
for the stromger bands of whitewashers and elec- 
tricians, the passages and offices enjoy a Sabbath 
calm, and officials and solicitors alike are, let us 
hope, far away on the highway from Cape Town 
to Cairo. 





VIRGINIA STATE BAR ASSOCIATION — 
ANNUAL MEETING. 





-_ Virginia State Bar Association convened 

in its eleventh annual session at the Hot 
Springs of Virginia on August Ist, 2d and 3d. 
The meeting was one of the most interesting the 
association has ever held, and the entertainment 
afforded at this famous Virginia resort was un- 
surpassed. 

The president’s address was delivered by Col. 
John Goode, of Bedford City, Va., a former mem- 
ber of congress and a gentleman who is well 
known throughout the country. His paper was 
entitled “A Recurrence to Fundamental Prin- 
ciples,” and dealt with the subject in a masterly 
manner. Another paper was read by Mr. James 
P. Harrison, of Danville, Va., entitled “ Suggested 
Chagages in Our Judicial System.” Mr. Harrison 
made a profound impression, and it is hoped that 
the legislature will take action along the lines sug- 
gested by him. Another paper was read by Mr. 
Marshall McCormick, entitled ‘ Professional 
Ethics,” a subject which elicited a great deal of 
discussion. Certain amendments to the code af- 
fecting the power of courts to disbar and suspend 
attorneys for “any malpractice or corrupt unpro- 
fessional conduct” were suggested by Mr. Eugene 
C. Massie, of Richmond, Va. A bill to carry into 
effect the suggestions of Mr. Massie was formu- 
lated by a committee of which Prof. Wm. M. Lile, 
of the University of Virginia, was chairman; and 
this bill was unanimously recommended by the 
association to the legislature of Virginia and re- 
ferred to the committee on legislation and law 
reform for presentation to that body. 

A resolution concerning the celebration of 
“John Marshall day,” in accordance with the 
movement recently organized by the Chicago Bar 
Association upon the motion of Hon. Adolph 
Moses, to celebrate in an appropriate manner the 
coming centennial anniversary of the elevation of 
John Marshall to the position of chief justice of 
the Supreme Court of the United States, was in- 
troduced by Mr. B. B. Munford, of the Richmond 
bar, as a substitute for a similar motion of Mr. 
James P. Harrison, of Danville, Va. A committee 
of five was appointed by the president to com- 
municate with the American Bar Association upon 
the subject. This committee was composed of 
B. B. Munford, of Richmond, chairman; Judge 
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L. L. Lewis, of Richmond; Jackson Guy, of Rich- 
mond; John A. Coke, of Richmond, and James P. 
Harrison, of Danville. 

A resolution was offered by Mr. Eugene C. 
Massie, of Richmond, Va., for the appointment of 
a committee to investigate the Torrens system for 
the registration and transfer of real estate, which 
shall report to this association at its next annual 
meeting. The president appointed on this com- 
mittee Eugene C. Massie, chairman, Richmond; 
Charles A. Graves, University of Virginia, and 
W. W. Old, of Norfolk. 

The annual address was delivered by Judge 
Alexander Pope Humphrey, of Louisville, Ky., 
whose reputation is by no means confined to his 
own State. His subject was “ The Impeachment 
of Samuel Chase,” and his paper was pronounced 
one of the best that has ever been delivered be- 
fore the association. The following officers were 
unanimously elected for the ensuing year: Presi- 
dent, William J. Leake, of Richmond. Vice-Presi- 
dents, William A. Anderson, Valley; R. M. Page, 
Southwest; William N. Portlock, Tidewater; R. 
G. Southall, Southside; W. W. Lile, Piedmont. 
Secretary and Treasurer, Eugene C. Massie, of 
Richmond. Members Executive Committee, B. 
B. Munford, Richmond, and W. P. McRae, 
Petersburg. Delegates to the American Bar As- 
sociation, H. St. George Tucker, Lexington; J. 
Alston Cabell, Richmond, and R. M. 
Norfolk. 

One hundred and twenty members were regis- 
tered at the meeting, and the banquet, which was 
held on Thursday night, August 3d, ended the 
occasion in a most delightful manner. 


Hughes, 


> ——— 


INSANITY —-—BENEFICIAL ASSOCIATIONS — 
SICK BENEFITS. 


SuprREME Court or Ruope ISLAND. 


June 14, 1808. 
Dents RopiLiarD v. Societe St. JEAN Baptiste 
DE CENTREVILLE. 
Ambrose Choquet, attorney for plaintiff; A. R. 
Greene, attorney for defendant. 


Insanity is a sickness within the meaning of a by- 
law of a beneficial association making an al- 
lowance of sick benefits. 


Action by Denis Robillard against the Societe 
St. Jean Baptiste de Centreville. Question sub- 
mitted by stipulation for an opinion. 


Matteson, C. J. — This is an action to recover 
from the defendant, a beneficial society, moneys 
claimed to be due, under the by-laws of the so- 
ciety, as sick benefits. The facts, as shown by the 
agreed statement, are as follows: In 1887 Denis 
Robillard joined the defendant society, and some 
time in 1890, while still a member, became, or was 
discovered to be, insane, and was paid by the 





defendant the benefits to which, as an insane per- 
son, he was entitled under the by-laws of the 
society then in force, for a period of a year or 
more, and until September 1, 1892. Those by- 
laws were as follows: “Art. 28. Of Benefits. 
Section 1. A member who shall find himself com- 
pletely incapable of working on account of sick- 
ness, accident, or mental alienation shall receive 
five dollars per week, so long as he shall furnish 
proper certificates.” “Sec. 3. When a member 
shall have received two hundred dollars for the 
same sickness, with or without intermission allow- 
ing him to work, but never being completely 
cured, he then shall be entitled only to two dollars 
per week.” In May, 1892, section 1 of these by- 
laws was amended by striking out the words 
“mental alienation,” and so as to read as follows: 
“Section 1. A member in good standing, who 
finds himself completely incapable of working on 
account of sickness or accident, shall receive five 
dollars per week so long as he shall furnish proper 
certificates.” These amendments took effect Sep- 
tember 1, 1892. Robillard, after it was known that 
he was insane, was removed from Boston, where 
he was then living, to Long Point, in the Domin- 
ion of Canada, and was supported in an institution 
at public expense until his decease, intestate, May 
26, 1896. At the time of his death he was still a 
member of the society, in good standing, and the 
society paid his death benefits. From the time the 
amended by-laws took effect, September 1, 1892, 
the society ceased to pay him any benefits on ac- 
count of his insanity or mental alienation, and he 
never was entitled to any benefits for physical 
malady or sickness, as distinguished from mental 
alienation or insanity. This suit was brought in 
the lifetime of Robillard by his guardian, and 
since his death has been prosecuted by the admin- 
istrator on his estate in this State. The sum 
claimed is $322, being for benefits at the rate of 
$2 per week from the time when the amendment 
of the by-laws as stated above took effect, Sep- 
tember 1, 1892, to October, 1895, when this suit 
was brought. The question raised is, “ Was 
Robillard entitled, on the facts stated, to benefits 
because of mental alienation, or insanity, after the 
date on which the amendments to the by-laws went 
into effect, September 1, 1892?” We think the 
question must receive an affirmative answer. The 
word “ sickness,” as used in the by-laws of bene- 
ficial societies, is construed to include insanity. 
In McCullough v. Association (133 Pa. St. 142, 
150, 19 Atl. 355, 356) —a suit against a beneficial 
association — Mr. Justice Mitchell remarks: 
“That insanity is a sickness in some senses of the 
word is beyond question, and such legal author- 
ities as appear to have considered the question 
hold that it is sickness within the meaning of such 
charters and articles of association as the defend- 
ant’s.” And in Kelly v. Ancient Order of Hiber- 
nians (9 Daly, 292), Mr. Justice Van Brunt says: 
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“Tnsanity has always been considered a disease, 
and comes strictly within the meaning of the term 


* sickness. And in Pellazzino v. St. Joseph So- 
ciety (16 Wkly. Law Bul. 27) it seems to have 
been assumed, without question by either party, 
that insanity entitled a member of such a society 
to sick benefits. See, also, Burton v. Eyden (L. 
R. 8 Q. B. 295), in which it was held that insanity 
was sickness, within the meaning of the rules of a 
friendly society, by which any member should re- 
ceive eight shillings per week during any sickness 
or accident that might befall him, unless by riot- 
ing or drunkenness. Blackburn, J., says: “I am 
of the opinion that lunacy is sickness, within the 
meaning of the rule of this society. * * * It 
certainly seems to me that lunacy is a sickness 
affecting the health of body in such a way as to 
prevent a man’s ability for earning his livelihood. 
If it were not the intention to include it, the rule 
should be framed so as expressly to exclude it.” 
And Quain, J., in the same case, states: “I am 
of the opinion that insanity is sickness within the 
society’s rules.” Perhaps the defendant intended 
by its amendment of the by-laws of May, 1892, 
striking out the words “ mental alienation,” that 
its members should no longer be entitled to sick 
benefits on the ground of insanity, since it ceased 
to pay sick benefits to Robillard from the time 
these amendments went into effect. But if such 
was its intention, it apparently became aware of its 
failure to accomplish that end by the amendment, 
for in the revision of its constitution and by-laws 
in 1896, when it re-enacted the amended by-law, 
it impliedly recognized sickness as including men- 
tal alienation by adding to the by-law as it previ- 
ously stood a clause limiting its liability, so that 
the by-law now reads as follows: “ Art. 30. Of 
Benefits. Section 1. A member in good stand- 
ing, who finds himself completely incapable of 
working on account of sickness or accident, shall 
receive five dollars per week so long as he shal! 
furnish proper certificates. However, the society 
shall not pay benefits for mental alienation when 
insane members shall be at the charge of the State 
or any institution where those persons are gratu- 
itously supported.” Having answered the question 
in the affirmative, judgment must be rendered for 
the plaintiff, in accordance with the stipulation of 
the parties, for $322 and costs. 





—_— 


LAW v. JUSTICE. 





66 LD Squire Rodgers,” as every person called 

him, was one of those magistrates who set 
aside the law when it got in the way of justice. 
The only law books he had about his office were 
“Smull’s Legislative Handbook” and the “ Hag- 
erstown Almanac.” He once broke all precedents 
by collecting a debt from a dishonest man who 
put in a plea that the claim was barred by the 
statute of limitations. 








The defendant owed $27 to a grocer, an easy- 
going man who carried the debt on his books for 
several years without making any effort to collect 
it. He died and left his family little but a lot of 
outlawed accounts. His widow turned the books 
over to Squire Rodgers, and he came across this 
$27 debt. He knew the man who owed it could 
pay it if he would, and he issued a summons for 
him. Knowing that the debt was outlawed, the 
fellow paid no attention to the summons, and the 
squire sent his constable after him, with orders to 
fetch him to the office at all costs. He was 
brought before the squire, and a hearing was 
opened. 

“Did you get these goods?” the squire asked 
him after proof of the debt had been taken. 

“ Yes, sir, but ——” 

“ Did you eat them?” 

“IT suppose I did, but —— 

“ That will do, sir,” said the squire. ‘“ Judgment 
for the plaintiff for the full amount of the claim, 
with interest.” 

“T won't pay it,” declared the fellow. 

“ But you ate these goods, and you've got to 
pay it,” retorted the squire. 

“Tl take advantage of the statute of limita- 
tions,” the defendant asserted. 


” 


“The statute of limitations was never intended 
for such contemptible scoundrels as you, sir,” 
thundered the squire, “and I won't allow you to 
take advantage of it.” 

“ You can’t prevent it,” said the defendant, who 
was showing signs of anger. 

“* See here,” he continued as he pulled out of his 
pocket a roll of bills and waved it over the squire’s 
desk, “there’s more than enough in there to pay 
the bill, but you won't get a dollar of it.” 

In his excitement the roll slipped from his 
fingers and fell upon the desk. The squire 
grabbed it. He put it in his trousers’ pocket, 
ignoring the threats and protests of the other man, 
and he calmly took a blank from a case back of 
him and began to fill it out. Then he gave it to 
his constable and ordered him to serve it without 
delay. It was an attachment the squire had issued 
on himself, garnisheeing the money in his posses- 
sion belonging to the man who was roaring and 
tearing his hair in front of him. After the attach- 
ment was served he went through the formality of 
paying the money to the “ court,” which was him- 
self, to be held for final decree. Then he pro- 
ceeded to consider the matter of distributing the 
money in the hands of the court. The first claim 
he passed upon was the widow’s. He paid her in 
full and satisfied the judgment he had given a few 
minutes before. Then he assessed his own costs 
and the constable’s, including the expenses of the 
attachment. After these items were paid he 
handed the balance to the man who owned it. 

“T won't accept it!” he shouted. “This is 
downright robbery.” 
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He stripped a bill off the diminished roll. Then 
the enraged man lost entire control of himself and 
began to swear. The squire picked up a pen and 
kept tally until the outburst of profanity ceased. 

“ Nine profane oaths,” said the squire, counting 
the score, “ at 671% cents per oath, makes $6.08.” 

He took two more bills off the roll and changed 
one of them. 

‘I'll appeal to court,” the worsted man said as 
he took the small amount of 
roll and departed. — Exchange. 


money left in his 


_———— 


HOW TO DFAL WITH PERJURY —THE 
CRIMINAL EVIDENCE ACT IN ENGLAND. 


M\HERE have been several cases reported lately 
| from the Assizes of convictions for perjury 
committed by a defendant when giving evidence 
on his own behalf under the provisions of the 
Criminal Evidence Act. The 
have differed very widely in severity. 


sentences passed 
It is quite 
unavoidable that the act should be the cause of a 
vast amount of perjury. That is no reason why 
the innocent man should be debarred from testify- 
But it is 
difficult question how this sort of perjury 
be dealt with. 


ing on oath to his innocence. a very 
should 
The act has made it more difficult 
than it used formerly to be for a guilty man to 
escape. If he gives evidence he is cross-examined, 
but if he refuses to give evidence he stands self- 
condemned in the eyes of the jury. His only 
chance, therefore, in most cases, is to give evi- 
dence, and so the temptation to commit perjury is 
enormous. For this reason, it is submitted, some 
sort of leniency might be in most 
this class of perjurer. 


cases shown to 
Of course, in some cases, 
where the prisoner tries by sworn evidence to lay 
his guilt on some innocent person, and in order to 
save himself, attempts to ruin another, no punish- 
ment is too severe. This, however, is a compar- 
state of things, and the perjury 
generally amounts to a mere denial of the facts 
against him. 


atively rare 


given in evidence One judge not 
long ago was rash enough, in passing sentence 
upon a prisoner who had obviously committed 
perjury in his defense, to say that the sentence was 
in part for the offense laid in the indictment and 
in part for the perjury. This seems a reasonable 
proceeding where the perjury is plain, and the 
verdict necessarily implies that the jury disbe- 
Unfortunately, however, it is 
wholly indefensible in law, as it amounts to pun- 
ishing a man for a crime for which he has 
been tried, and for which he may yet be tried. 
If, on the other hand, in such a case the judge 
allows the perjury to affect his decision as to the 
amount of the sentence without giving any inti- 
mation of that fact, the prisoner may be punished 
again separately for the perjury by another judge 
who knows nothing of what was in the mind of 
the first judge. In fact, the subject is full of diffi- 


lieves the prisoner. 


never 





culties, and great care and discrimination should 
be shown in prosecuting for this sort of perjury. 
Suppose, further, that in a trial for perjury of this 
sort the prisoner again elects to give evidence, 
and repeats his perjury, and is convicted. 
be tried for perjury again? 


Is he to 
This might go on jor- 
ever, and there should be some finality in the 
proceedings in the case of even the most obstinate 
prisoner. — Solicitors’ Journal. 


LOGIC IS LOGIC. 


REMARKABLE instance of the retort of a 
dilemma, says an exchange, happened in the 
singular controversy between Protagoras and 
Euathlus. The former engaged to teach the ‘atter 
the art of pleading, for a stipulated reward, one 
moiety of which was to be paid in hand, and the 
other when the pupil gained his first cause in 
court. After a short time Protagoras sued Euath 
lus for the remaining moiety of the money, and 
made use of this dilemma: “ The cause must be 
decided either in my favor or in yours; if it is 
decided in my favor, the sum will be due to me 
according to the sentence of the judge; if it is 
decided in your favor, it will be due to me by 
virtue of our contract; therefore, whether I gain 
or lose the cause, I sha!l obtain the reward.” 
Euathlus thus retorted the dilemma: “I shall 
gain the cause or lose it; if I gain the cause, noth- 
ing will be due to you according to the sentence 
of the judge; if I lose the cause, nothing will be 
due to you according to our contract; therefore, in 
neither case shall I have to pay you the reward.” 
> 


NASHVILLE COLLEGESOF LAW. 


|* this issue appears a card of the Nashville 

(Tenn.) College of Law, to which we respect- 
fully call attention. The institution is thoroughly 
up to date, is excellently officered, and offers su- 
perior inducements for students, especially those 
from Tennessee and adjacent States. 


<a 


Former Judge Richard Prendergast, of Chicago, 
died in that city recently of anemia. On August 
2 the operation of transfusion of blood was per- 
formed on the patient. John Morrissey, a young 
man whom the attorney had helped to a successful 
career, allowed his veins to be opened in the hope 
of saving his: benefactor’s life. Mr. Prendergast 
improved slightly after the operation, but in a few 
days he suffered a relapse and sank gradually. 

pee en 
Legal BRotes. 


President Eliot, of Harvard University, has 
given permission for a copy to be made of the 
portrait of Daniel Webster in Austin Hall, the 
property of the Law School of the university. The 


copy, which is the first made, is to be hung in the 
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Rockington county court-house, in Exeter, N. H., 
where Webster made some of his earliest plead- 
ings. 

Governor Pingree has pardoned sixty-five con- 
victs during the two years and seven months of 
his incumbency, and eight of these were “ lifers.” 
This is a somewhat larger average than the past 
history of the gubernatorial office has shown. In 
two years Governor Winans pardoned thirty- 
seven, and in four years Governor Rich pardoned 
sixty-five. Inasmuch as the pardon board shares 
the moral, if not the legal, responsibility of re!eas- 
ing criminals, no particular political use can be 
made of these comparisons. They are simply in- 
teresting. — Detroit Tribune. 

“Tt is unpleasant to think,” says Mr. Cornley, 
the French journalist, writing in the Paris Figaro, 
“that a hundred years ago there was a general 
codification of the laws and customs of France 
from the time of the Romans up to our day, and 
that the present century has so little helped to 
develop among us the sense of justice. We were 
the judicial teachers of Europe; our enemies them 
selves borrowed the Napoleonic code from us, and 
yet we have just witnessed the strange spectacle 
of 590 documents collected as evidence against a 
prisoner after he has been condemned.” 

“Ts not the spectacle presented by the trial at 
Rennes a remarkable one?” interrogated Mr. 
Depew in his office in the Grand Central station. 
“Generals of the French army go on the stand 
and declare with great dignity and much impresse- 
ment that they know Dreyfus is guilty. They sub- 
mit no facts, and recite no circumstances that 
would have any weight in an ordinary court of 
law, yet their statements go on record as testi- 
mony. This situation reminds me of the old story 
about Dooley and the judge. A friend of Dooley 
was in the prisoner’s box, and Dooley was on 
hand to help him by his testimony. 

“*Who are you?’ said the magistrate, whose 
name was O’Flaherty. 

“*T’m Mr. Dooley,’ responded the friend of the 
prisoner with dignity, ‘and I am here as a witness 
for the defense.’ 

“* You're a liar,’ retorted the magistrate, with 
a hearty urbanity. ‘ There is no defense; the pris- 
oner is guilty.’ ” 


Legal Laughs. 





A coroner in Nevada recently reasoned out a 
verdict more sensible than one-half the verdicts 
usually rendered. It appeared that an Irishman, 
conceiving that a little powder thrown upon some 
green wood would facilitate its burning, directed 
a small stream from a keg upon the burning piece, 
but not possessing a hand sufficiently quick to cut 
this off, was blown into a million pieces. The 
following was the verdict, delivered with great 
gravity by the official: “Can't be called suicide, 











bekase he didn’t mean to kill himself; it wasn’t 
‘visitation of God,’ bekase he wasn’t struck by 
lightning; he didn’t die for want of breath, for he 
hadn’t nothing to breathe with; it’s plain he didn’t 
know what he was about, so I shall bring in — 
died for want of common sense.” 

Pungent, rather than polite, is a great deal of 
forensic humor —as in the “retort” of a cele- 
brated advocate, John Clerk, who was afterwards 
known as Lord Eldin. He was limping down the 
High street of Edinburgh, and heard a young lady 
remark to her companion, “ That is the famous 
John Clerk, the lame lawyer.” He turned round, 
and said, with his “not unwonted coarseness,” 
* You lie, ma’am! I am a lame man, but not a 
lame lawyer.” 

“ The testimony is against you,” said the police 
justice, “is clear and conclusive. You spend your 
time committing petty thefts.” 

“Yes, your honor,” responded the prisoner, 
venturing to wink at the court; “ I am an embod- 
ied protest against the existing condition of 
things. I am a round robbin, your honor.” 

But his honor was equal to the emergency. 

“For the next 60 days, anyhow,” he said, 
frowning at the prisoner; “ you won’t be around 
robbin’. You'll be a jail bird. Call the next 
case!’ — Exchange. 

The late Lord Cairns, when lord chancellor, 
was, of course, an ex-officio visitor of lunatic asy- 
lums. An old “story” says he went down one 
Wednesday, when the peers do not sit, to Han- 
well, knocked at the door and asked to be ad- 
mitted. 

“Can't let you in,” said the janitor; “ days for 
visitors Tuesdays and Fridays.” 

*“ But I have a right to go inside,” said his lord- 
ship; “ I insist on doing so.” 

“ Read the regulations,” and the janitor pointed 
to them. 

“ Do you know who I am?” asked Lord Cairns. 
* Don’t know and don’t care,” said the menial. 

“T am entitled to admission at any and every 
hour; I am the lord chancellor of England.” 

“ Ah, ah!” laughed the janitor, as he shut the 
entrance gates in the noble lord’s face, “ we've 
got four of ’em inside already!” 

C. S. Batterman, one of the best-known mining 
men in the Rocky Mountain States, was on the 
stand as an expert in an important mining case in 
Nevada, and was under cross-examination by a 
rather young and “smart” attorney. The ques- 
tion related to the form that the ore was found 
in, generally described as “kidney lumps.” 
“Now, Mr. Batterman,” said the attorney, “ how 
large are these lumps — you say they are oblong 
-—are they as long as my head?” “ Yes,” replied 
Mr. Batterman, “ but not as thick.” The attorney 
subsided, and even the judge could not help smil- 
ing. — Argonaut. 
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